
   
  
  
 
 

  

April 28, 2020  
 
Tracy Swalwell 
Iowa Insurance Division 
Two Ruan Center 
601 Locust St., 4th Flr. 
Des Moines, IA  50309 
 
 
Re: Proposed Rule 191-50.104(502) Best Interest Obligations in the Brokerage Business 
  
Dear Ms. Swalwell: 

Fidelity Investments (“Fidelity”)1 believes that the Iowa Insurance Division (the 
“Division”) has been an effective protector of consumer rights and has successfully battled fraud 
and other forms of misconduct by broker-dealers and investment advisors.  We applaud those 
efforts and appreciate the opportunity to provide comments to the Division and share our concerns 
with Proposed Rule 191-50.104(502), Best Interest Obligations in the Brokerage Business (the 
“Proposal”)2. While well-intentioned, we believe this Proposal to be unnecessary for Iowa 
consumers and will create regulatory uncertainty and potential additional costs to Iowa consumers. 
Therefore, we respectfully ask that the Division withdraw its proposed rule to impose best interest 
obligations in the Brokerage Business. 

 Given our longstanding and ongoing commitment to the needs and interests of our 
customers, Fidelity has long supported a requirement that broker-dealers and investment advisers 
act in the best interest of retail investors when providing investment advice. This is evidenced by 
Fidelity’s active engagement in the regulatory discussions on the standard of conduct for 
investment advisors since 2013, which culminated in our support for the Securities and Exchange 
Commission’s (“SEC”) adoption of Regulation Best Interest (“Reg BI”)3. Reg BI provides a 
strong, clear, practical and workable fiduciary standard for the provision of investment advice to 

 
1 Fidelity was founded in 1946 and is one of the world’s largest providers of financial services, including investment 
management, retirement planning, portfolio guidance, brokerage, benefits outsourcing, and many other financial 
products and services to more than 27 million individuals and institutions, as well as through 12,500 financial 
intermediary firms. Fidelity submits this letter on behalf of Fidelity Brokerage Services LLC, an SEC-registered 
introducing broker-dealer and FINRA member; National Financial Services LLC, an SEC-registered clearing 
broker-dealer and FINRA member; and SEC-registered investment advisers Fidelity Personal and Workplace 
Advisers LLC, Strategic Advisers LLC, and Fidelity Management & Research Company, the investment adviser to 
the Fidelity family of mutual funds. 
2 Found starting at page 14 of: https://iid.iowa.gov/documents/best-interest-rule-making 
3 Public Statement by SEC Chairman Jay Clayton: Regulation Best Interest and the Investment Adviser Fiduciary 
Duty: Two Strong Standards that Protect and Provide Choice for Main Street Investors (July 8, 2019), available at 
https://www.sec.gov/news/speech/clayton-regulation-best-interest-investment-adviser-fiduciary-duty (the “Public 
Statement”); and Securities and Exchange Division, Duties of Brokers, Dealers and Investment Advisers Release 
No. 34-69013 (March 1, 2013) (Fidelity comments available at https://www.sec.gov/comments/4-606/4606-
3117.pdf). 

https://iid.iowa.gov/documents/best-interest-rule-making
https://www.sec.gov/news/speech/clayton-regulation-best-interest-investment-adviser-fiduciary-duty
https://www.sec.gov/comments/4-606/4606-3117.pdf
https://www.sec.gov/comments/4-606/4606-3117.pdf
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retail customers. Our comments below reflect our concern that attempts to impose an Iowa-specific 
standard that varies from Reg BI is unnecessary and could harm Iowa residents.   

Fidelity’s History of Serving Iowa Customers 

Fidelity’s core mission is to assist our customers in achieving their financial goals. 
Fidelity serves more than 180,000 individual Iowa residents, administering a total of $16 billion 
in assets. Fidelity also administers an additional $9 billion in assets on behalf of Iowa-based 
institutions, including 120 employee retirement plan sponsors, with total administered assets of 
$25 billion4.  

  
Regulation BI Provides a Strong and Workable Standard of Conduct        

As noted, it has long been Fidelity’s view that broker-dealers and investment advisers 
should act in retail investors’ best interest, and that a federal standard embracing this obligation 
would benefit both retail investors and the financial services industry. We have therefore 
commended the SEC for its efforts to develop thoughtful, comprehensive proposals through an 
inclusive process, which resulted in the release of Reg BI. Reg BI has allowed the SEC to develop 
consistent standards across account types and services, including brokerage accounts and advisory 
accounts, as well as retirement and non-retirement accounts. In fact, we believe there is no 
meaningful difference between Reg BI’s standard of conduct for broker-dealers and the fiduciary 
standard for investment advisers – in both, the customer’s interests must always come first.  

Fidelity has actively engaged for many years in regulatory discussions on the standards of 
conduct for broker-dealers and investment advisers. We responded to the SEC’s 2013 Request for 
Data and Other Information,5 the SEC’s June 2017 Request for Public Comments from Retail 
Investors and Other Interested Parties on Standards of Conduct for Investment Advisers and 
Broker-Dealers,6 and we provided extensive comments to the Department of Labor (“DOL”) on 
its Fiduciary Rule7 (“DOL Fiduciary Advice Rule”). Fidelity has long advocated for the SEC to 

 
4 As of June 30, 2019. 
5 Securities and Exchange Division, Duties of Brokers, Dealers and Investment Advisers Release No. 34-69013 
(March 1, 2013) (Fidelity comments available at https://www.sec.gov/comments/4-606/4606-3117.pdf). 
6 Public Statement by SEC Chairman Jay Clayton: Public Comments from Retail Investors and Other Interested 
Parties on Standards of Conduct for Investment Advisers and Broker-Dealers (June 1, 2017), available at 
https://www.sec.gov/news/public-statement/statement-chairman-clayton-2017-05-31 (the “Public Statement”) 
(Fidelity comments available at https://www.sec.gov/comments/ia-bd-conduct-standards/cll4-2216673-160638.pdf). 
7 Fidelity Investments comment letter submitted July 21, 2015 at: https://www.dol.gov/sites/default/files/ebsa/laws-
and-regulations/rules-and-regulations/public-comments/1210-AB32-2/00658.pdf;  Fidelity Investments comment 
letter submitted September 24, 2015 at https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-
regulations/public-comments/1210-AB32-2/03089.pdf; Fidelity Investments comment letter submitted April 17, 
2017 at: https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-
comments/1210-AB79/01385.pdf; and Fidelity Investments comment letter submitted August 7, 2017 
at  https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-
AB82/00545.pdf. 

https://www.sec.gov/comments/4-606/4606-3117.pdf
https://www.sec.gov/comments/ia-bd-conduct-standards/cll4-2216673-160638.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB32-2/00658.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB32-2/00658.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB32-2/03089.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB32-2/03089.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB79/01385.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB79/01385.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB82/00545.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/public-comments/1210-AB82/00545.pdf
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develop standards of conduct for broker-dealers and investment advisers when providing 
investment advice to retail investors.8     

In our view, Reg BI establishes an effective framework for broker-dealers to address 
potential conflicts of interest and significantly advances the goal of ensuring that retail investors 
understand their broker-dealers’ and investment advisers’ fees, services and obligations. Reg BI 
imposes a practical standard of conduct tailored to the brokerage model, with an enhanced standard 
of conduct for broker-dealers. We believe this standard significantly enhances the obligations 
already applicable to broker-dealers under the Securities Exchange Act of 1934, as amended 
(“Exchange Act”), and FINRA’s rules, as well as the common law of agency and trust forming the 
foundation of the federal securities laws.9  

The Proposal Is Unnecessary and Could Negatively Impact Iowa Investors 

As noted by the Division when commenting on the Reg BI proposal, the Division’s 
Enforcement Bureau’s efforts “effectively deter unprofessional, unethical and unlawful market 
conduct across the insurance and investment markets.”10 We do not believe the Proposal adds to 
the Division’s ability to bring these actions, and could result in detriment to Iowa residents.  
Specifically, advice providers cannot reasonably be expected to alter their delivery of services to 
Iowa residents, and we believe a patchwork of inconsistent state-specific regulation in this area 
would create regulatory uncertainty and potentially increase costs for Iowa investors. As a result, 
we urge the Division to reconsider the need for state-specific regulation. 

Reg BI Implementation Efforts are Nearly Complete  

As the Division is aware, the compliance date for Reg BI is June 30, 2020. Fidelity, as well 
as other firms in the industry, is diligently working to prepare for full compliance with Reg BI - a 
task which has become more difficult with the recent market volatility and radical shift in working 
conditions necessitated by the COVID-19 pandemic. In light of how soon Reg BI will be in effect, 
which will raise the standard of conduct for broker-dealers serving Iowa investors, we would ask 
the Division to wait until it can evaluate the impact of Reg BI before suggesting any additional 
regulations in this area. Notably, the state of New Jersey has recently paused its similar fiduciary 
rulemaking (which began last year), and the state of Oklahoma withdrew its proposed fiduciary 
duty rulemaking regarding investment advisors.  

 
8 See Letter to Ms. Elizabeth M. Murphy Re: Duties of Brokers, Dealers and Investment Advisers, Release No. 34-
69013; IA-3558; File No. 4-606 (July 5, 2013); Letter to The Honorable Jay Clayton Re: Standards of Conduct for 
Investment Advisers and Broker-Dealers (August 11, 2017). 
9 Reg BI Proposal at 21640-1. 
10 Letter from Douglass M. Ommen, Iowa Insurance Commissioner to the SEC regarding “Regulation Best Interest, 
S7-07-18; Form CRS Relationship Summary, S7-08-18; Proposed Commission Interpretation Regarding Standard of 
Conduct for Investment Advisers, S7-09-18”, dated August 6, 2018, found at: https://www.sec.gov/comments/s7-07-
18/s70718-4171183-172120.pdf 
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Changes to the Proposal 

If the Division nevertheless moves forward with the Proposal before having the 
opportunity to evaluate the impact of Reg BI, we would request the Division update the Proposal 
to include: (1) an explicit safe harbor for broker-dealers who are in compliance with Reg BI, 
similar to the safe harbor extended to insurance producers under Section 191- 15.72(5); and (2) 
an explicit statement that the Proposal does not create a private right of action, to afford broker-
dealers the same protection extended to insurance producers under section 191- 15.72(507B). 
Specifically, we would recommend adding:  

 
(1) Section 191-50.104(4), to read as follows: 

 
A broker-dealer, or its agent, who complies with Securities and Exchange Commission 

Regulation Best Interest (17 C.F.R. §240.15l-1), as amended, will be deemed to be compliant with the 
best interest obligation in subrule 191-50.104(2).   

 
(2) Section 191-50.104(5), to track the language from Section 191- 15.72(507B) and read as 

follows: 

Nothing herein shall be construed to create or imply a private cause of action for a violation 
of these rules or to subject a broker-dealer, or its agent, to civil liability under the best interest standard 
of care outlined in rule 191—50.104 or under standards governing the conduct of a fiduciary or a 
fiduciary relationship.  

 
Adding these two sections to the Proposal would remove some of the regulatory uncertainty 

that the Proposal would otherwise impose. 
 
Given the potential harm of the Proposal to Iowa investors, we urge the Division to 

withdraw the Proposal and await full implementation of Reg BI to evaluate the additional 
protections afforded Iowa investors. As firms are in the process of preparing for full compliance 
with Reg BI, we suggest that the Division consider these protections before making any rules that 
might impose additional requirements with respect to investment advice, and that the Division 
avoid inconsistent regulation with Reg BI.  
 

 
*    *    *  
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Fidelity is happy to provide further information, participate in any direct outreach efforts 
the Division undertakes, or respond to questions the Division may have about our comments.  

 
Sincerely, 

 

 
David Forman 
Chief Legal Officer 
Fidelity Brokerage Services LLC  
 
cc:  
Andrew M. Hartnett, Assistant Commissioner for Securities and Regulated Industries 
Doug Ommen, Iowa Insurance Commissioner 


