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April 28, 2020 

 

Tracy Swalwell 
Iowa Insurance Division 
Two Ruan Center 
601 Locust Street, Fourth Floor  
Des Moines, IA 50309  
 

Dear Ms. Swalwell, 

 The Financial Services Institute (“FSI”)1 appreciates the opportunity to comment on the 
proposal of the Iowa Insurance Division (“the Division”) entitled Proposing rule making related to 
best interest standard for insurance securities and professionals and providing an opportunity for 
public comment (“Proposing Rule”),2 made available on February 27, 2020 and filed on March 
25, 2020. In this comment, we focus largely on Item 9 of the Proposing Rule, which addresses non-
annuity activities: 191-50-104(502) Best interest obligations in the brokerage business (“the 
Proposal”).3  

We urge the Division to closely align the the Proposal to the U.S. Securities and Exchange 
Commission’s (“the SEC”) Regulation Best Interest (“Reg BI”), as well as we believe investors are 
well-protected by the provisions of Reg BI. We offer comments recommending how to achieve 
closer alignment of the Proposal’s rule text to Reg BI, inclusion of an explicit safe harbor for Reg 
BI compliance, and additional clarifications, such as confirmation that no private cause of action is 
created or implied. We, however, reiterate our support4 for the National Association of Insurance 
Commissioners’ (“NAIC”) Suitability in Annuity Transactions Model Regulation5 on which Items 1 

 
1 The Financial Services Institute (FSI) is the only organization advocating solely on behalf of independent financial 
advisors and independent financial services firms. Since 2004, through advocacy, education and public awareness, 
FSI has successfully promoted a more responsible regulatory environment for more than 100 independent financial 
services firm members and their 160,000+ affiliated financial advisors – which comprise over 60 percent of all 
producing registered representatives. We effect change through involvement in FINRA governance as well as 
constructive engagement in the regulatory and legislative processes, working to create a healthier regulatory 
environment for our members so they can provide affordable, objective advice to hard-working Main Street 
Americans. For more information, please click here. 
2 Iowa Insurance Division, Proposing rule making related to best interest standard for insurance securities and 
professionals and providing an opportunity for public comment (February 27, 2020) (the “Proposal”), available at 
https://iid.iowa.gov/documents/best-interest-rule-making. 
3 We also note our general support for the comment letters filed by the Securities Industry and Financial Market 
Association ("SIFMA") and the U.S. Chamber of Commerce ("the Chamber") with regard to the Proposal.  
4 Letter from David T. Bellaire, Executive Vice President & General Counsel, Financial Services Institute, et. al., to  
to Doug Ommen, Commissioner, Iowa Insurance Division (November 26, 2019) (Subject: Request for Comments on the 
11-5-19 Draft of Proposed Revisions to the Suitability in Annuity Transactions Model Regulation) (joint trade groups 
letter signed by FSI in support of NAIC’s Suitability in Annuity Transactions Model Regulation), available at 
https://content.naic.org/sites/default/files/inline-files/Joint%20Trades%20Comments_1.pdf.  
5 NAIC Model Laws, Regulations, Guidelines and Other Resources, Suitability in Annuity Transactions Model 
Regulation (Spring 2020), available at https://www.naic.org/store/free/MDL-275.pdf.  

https://financialservices.org/about/
https://iid.iowa.gov/documents/best-interest-rule-making
https://content.naic.org/sites/default/files/inline-files/Joint%20Trades%20Comments_1.pdf
https://www.naic.org/store/free/MDL-275.pdf
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through 8 of the Proposing Rule are based, and appreciated how closely Items 1 through 8 align 
with the NAIC Model.  

 FSI shares the Division’s concern with ensuring investors are well protected and well 
served. We also appreciate the Division’s point of view regarding working towards a harmonized 
best interest standard with Reg BI. FSI has long been a supporter of a carefully crafted 
heightened standard of care for broker-dealers and we believe Reg BI will significantly improve 
investor protection. We have been actively supporting our members as we close in on the June 30 
Reg BI implementation deadline. Our core mission is to ensure that all individuals, regardless of 
their level of wealth, have access to competent and affordable financial advice, products, and 
services. Our growing network of independent financial advisors and independent financial 
services firms provide those services. For purposes of our comment to the Proposal, our focus is 
first and foremost investor access to advice and services and investor protection. We will address 
the Proposal’s impact on services available to investors, as well as how advisors can provide those 
services pursuant to the SEC’s Reg BI ruleset6 and, if adopted, the Proposal.  

 

Closing in on June 30, 2020  

Reg BI Implementation Amid the National Public Health Emergency 

We note that Division’s early announcement7 and robust comment period both predate the 
current climate surrounding Reg BI implementation amid the national public health emergency. 
While the SEC has maintained its June 30, 2020 implementation date,8 we believe that the next 
two months continue to present uncertainty and, as a result, a need for flexibility by both firms 
and regulators. Therefore, in light of the current public health emergency, the imminent Reg BI 
implementation date and the wide-ranging impact of the Proposal, we urge the Division to 
carefully consider aligning rule requirements to Reg BI and providing the safe harbor we suggest 
below.  

As our comments illustrate, broker-dealer standards of care are a core component of both 
investor protection and the industry’s operations and services. A state standard such as the one 
outlined in the Proposal (and which industry stakeholders are assessing for the first time, unlike 
Items 1-8) requires thoughtfulness and deliberative ongoing dialogue. Currently, the industry 
remains necessarily focused on both Reg BI implementation and managing business as usual 
through the national emergency. To the extent the rule aligns with Reg BI, this allows firms to 
continue to focus on Reg BI compliance while also working to comply with the Iowa regulation.  

We appreciate the Division’s consideration of our request, as well as the robust comment 
period and the Division structuring its hearing as a conference call.9 We also share in the 

 
6 The Regulation Best Interest ruleset includes Regulation Best Interest: The Broker-Dealer Standard of Conduct, 84 
Fed. Reg. 33318 (July 12, 2019) (the “Reg BI Release”); Form CRS Relationship Summary, 84 Fed. Reg. 33492 (July 
12, 2019) (“Form CRS”); Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed. 
Reg. 33669 (July 12, 2019) (the “Adviser Release”); Commission Interpretation Regarding the Solely Incidental Prong 
of the Broker-Dealer Exclusion from the Definition of Investment Adviser, 84 Fed. Reg. 33681 (July 12, 2019) (the 
“Solely Incidental Release”).  
7 Iowa Insurance Division, Iowa Proposes Best Interest Regulation to Put Consumers First (Feb. 27, 2020), available at 
https://iid.iowa.gov/press-releases/iowa-proposes-best-interest-regulation-to-put-consumers-first.  
8 Chairman Jay Clayton, Statement (April 2, 2020), Investors Remain Front of Mind at the SEC: Approach to 
Allocation of Resources, Oversight and Rulemaking; Implementation of Regulation Best Interest and Form CRS," avail. 
at: https://www.sec.gov/news/public-statement/statement-clayton-investors-rbi-form-crs. 
9 Iowa Administrative Bulletin, Volume XLII, No. 20 (Mar. 25, 2020) at p. 2422, ARC 4998C, available at 
https://www.legis.iowa.gov/docs/aco/bulletin/03-25-2020.pdf. 

https://iid.iowa.gov/press-releases/iowa-proposes-best-interest-regulation-to-put-consumers-first
https://www.sec.gov/news/public-statement/statement-clayton-investors-rbi-form-crs
https://www.legis.iowa.gov/docs/aco/bulletin/03-25-2020.pdf


Tracy Swalwell 
April 28, 2020 

Page 3 of 6 

 
 

3 
 

Division’s focus on continuing business as usual. FSI has taken the same approach, as have our 
members. Beyond complying with business continuity requirements, we believe that business as 
usual contributes to the health of the economy and the markets.  

 

Background on FSI Members 

The independent financial services community has been an important and active part of 
the lives of American investors for more than 40 years. In the U.S., there are more than 160,000 
independent financial advisors, which account for 53 percent of all producing registered 
representatives.10 These financial advisors are self-employed independent contractors, rather 
than employees of the Independent Broker-Dealers (“IBD”).11 FSI’s IBD member firms provide 
business support to independent financial advisors in addition to supervising their business 
practices and arranging for the execution and clearing of customer transactions. 

Independent financial advisors are small business owners and job creators with strong ties 
to their communities. These financial advisors provide comprehensive and affordable financial 
services that help millions of individuals, families, small businesses, associations, organizations, and 
retirement plans. Their services include financial education, planning, implementation, and 
investment monitoring. Due to their unique business model, FSI member firms and their affiliated 
financial advisors are especially well positioned to provide Main Street Americans with the 
affordable financial advice, products, and services necessary to achieve their investment goals. 

FSI members make substantial contributions to Iowa’s economy. According to Oxford 
Economics, FSI’s 4 firm and 511 advisor members in Iowa support $484.1 million of economic 
activity in the state. This activity, in turn, supports 4,635 jobs including direct employees, those 
employed in the FSI supply chain (indirect), and those supported in the broader economy 
(induced). In addition, FSI members contribute nearly $19.7 million annually to state and local 
government tax collections. FSI members account for approximately 17.9% of the total financial 
services industry contribution to Iowa's economic activity.12 

 

Discussion 

 FSI appreciates that the Division’s Proposal attempts to update its suitability framework to 
coordinate with Reg BI. We note that there are differences between the Proposal and Reg BI. 
Without at least a safe harbor and realigning rule text, to Reg BI the Proposal could result in 
regulatory uncertainty and increased costs to investors. Further aligning the Proposal’s rule text to 
Reg BI and providing a safe harbor—as we outline below—would improve long-term workability 
of the Proposal, lower compliance costs for investors, and ensure that investors benefit from a 
uniform federal-state best interest standard.  

 Our support of a best interest standard for investors is rooted in many years of thoughtful 
advocacy and engagement with federal and state regulators. Since 2009, we have publicly 
supported a carefully crafted standard of care that requires both a duty of care and a duty of 

 
10 Cerulli Associates, Advisor Headcount 2016, on file with author.  
11 The use of the term “financial advisor” or “advisor” in this letter is a reference to an individual who is a dually 
registered representative of a broker-dealer and an investment adviser representative of a registered investment 
adviser firm. 
12 Oxford Economics, The Economic Impact of FSI’s Members (July 2016), available at 
https://financialservices.org/wp-content/uploads/2017/03/FSI-Impact-Report-Final.pdf. 
 

https://financialservices.org/wp-content/uploads/2017/03/FSI-Impact-Report-Final.pdf
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loyalty of all professionals providing personalized investment advice to retail clients.13 In the most 
recent round of SEC rulemaking, resulting in Reg BI, FSI continued to provide information and 
feedback.14 We were pleased that the importance of investor access to affordable investment 
products, services, and advice was part of Reg BI and its adopting release15 as well as part of 
the Division’s announcement about this Proposal.16 We also appreciate that the Reg BI ruleset 
affirms the differences of the broker-dealer and investment adviser business models, while 
enhancing the broker-dealers standard of care to a heightened standard. We urge the Division to 
consider our comments to further align the Proposal with the federal standard, Reg BI, but also 
with the Division’s annuities sales proposal issued at the same time as the Proposal, for the sake of 
overall uniformity. 

 

I. The Proposal Will Benefit from an Explicit Reg BI Safe Harbor 

 Should the Division move forward with the Proposal, we urge inclusion of an explicit Reg BI 
safe harbor. FSI appreciates the commonalities and similarities that the Proposal shares with Reg 
BI. We do note that there are some slight differences, including with regard to how the Proposal 
addresses conflicts disclosure, mitigation and elimination, and how these obligations interact with 
the care obligation in the Proposal. These differences could contribute to regulatory uncertainty, 
which could grow over years of application. We recommend that, to avoid such an outcome, the 
Division revise the Proposal to include a safe harbor where Reg BI compliance satisfies the 
requirements of the Proposal. We include below two safe harbor options: one is a brief targeted 

 
13 See, e.g., Letter from David T. Bellaire, Executive Vice President & General Counsel, Financial Services Institute, to 
Jay Clayton, Chairman, U.S. Securities and Exchange Commission (October 30, 2017) (responding to request for 
Public Comments from Retail Investors and Other Interested Parties on Standards of Conduct for Investment Advisers 
and Broker Dealers), available at https://www.sec.gov/comments/ia-bd-conduct-standards/cll4-2657870-
161400.pdf.  
14 See, e.g., Letter from David T. Bellaire, Executive Vice President & General Counsel, Financial Services Institute, to 
Brent Fields, Secretary, U.S. Securities and Exchange Commission (December 7, 2018), (Regarding File No. S7-07-18 
Regulation Best Interest; File No. S7-08-18 Form CRS Relationship Summary), available at 
https://www.sec.gov/comments/s7-07-18/s70718-4728952-176766.pdf; see e.g., Letter from David T. Bellaire, 
Executive Vice President & General Counsel, Financial Services Institute, to Brent Fields, Secretary, U.S. Securities and 
Exchange Commission (August 7, 2018), (Regarding Regulation Best Interest; Proposed Commission Interpretation 
Regarding Standard of Conduct for Investment Advisers; Request for Comment on Enhancing Investment Adviser 
Regulation; Form CRS Relationship Summary; Amendments to Form ADV; Required Disclosures in Retail 
Communications and Restrictions on the use of Certain Names or Titles), available at 
https://www.sec.gov/comments/s7-07-18/s70718-4181966-172528.pdf.  
15 See Regulation Best Interest: The Broker-Dealer Standard of Conduct, Securities Exchange Act Release No. 86031 
(June 5, 2019) at 7, available at https://www.sec.gov/rules/final/2019/34-86031.pdf (“Reg BI Adopting Release”) 
(“This variety [different broker-dealer and investment adviser business models] is important because it presents 
investors with choices regarding the types of relationships they can have, the services they can receive, and how they 
can pay for those services. It is also common for a firm to provide both broker-dealer and investment adviser 
services.”); see also Jay Clayton, Statement at the Open Meeting on Commission Actions to Enhance and Clarify the 
Obligations Financial Professionals Owe to our Main Street Investors (June 5, 2019), available at 
https://www.sec.gov/news/public-statement/statement-clayton-060519-iabd.  
16 Iowa Insurance Division, Proposing rule making related to best interest standard for insurance securities and 
professionals and providing an opportunity for public comment (February 27, 2020), available at 
https://iid.iowa.gov/press-releases/iowa-proposes-best-interest-regulation-to-put-consumers-first (“Our experience 
in Iowa has proven that varied advisory models offer incredibly valuable consumer access to retirement education 
and security. Iowans choose professional financial services either through fee arrangements or through transactional 
commission arrangements based on their particular needs. Requiring high quality financial advice that fits the 
particular needs, objectives and situation of the individual Iowan has always been our primary purpose. This model 
regulation will preserve consumer choice so that many more middle class Iowans will retain access to retirement 
education and security that they choose.”) 

https://www.sec.gov/comments/ia-bd-conduct-standards/cll4-2657870-161400.pdf
https://www.sec.gov/comments/ia-bd-conduct-standards/cll4-2657870-161400.pdf
https://www.sec.gov/comments/s7-07-18/s70718-4728952-176766.pdf
https://www.sec.gov/comments/s7-07-18/s70718-4181966-172528.pdf
https://www.sec.gov/rules/final/2019/34-86031.pdf
https://www.sec.gov/news/public-statement/statement-clayton-060519-iabd
https://iid.iowa.gov/press-releases/iowa-proposes-best-interest-regulation-to-put-consumers-first
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safe harbor, while the second option is drawn from the Proposing Rule’s annuity section. We 
present the Division with both safe harbor options and urge the Division to adopt one, should it 
move forward with the Proposal.  

A. Option 1: The Division Should Consider a Separate Reg BI Safe Harbor for Best 
Interest Obligations in the Brokerage Business  

 We recommend the Division add this brief and targeted safe harbor provision as new 
Section 191-50.104(4):  

A broker-dealer, or its agent, who complies with Securities and Exchange Commission 
Regulation Best Interest (17 C.F.R. §240.15l-1), as amended, will be deemed to be 
compliant with the best interest obligation in subrule 191-50.104(2).  

While this language is shorter than the annuity safe harbor in the Proposing Rule, we believe it 
relies on the same intent and effect as the NAIC model.  Because Item 9 of the Proposal seeks to 
align with Reg BI and applies only to Broker-Dealers and not Registered Investment Advisers, an 
effective safe harbor can and should be narrowly and precisely crafted.  However, if the Division 
prefers to draw from existing Proposing Rule language to add a safe harbor to the Proposal, we 
provide Option 2 below. 

B. Option 2: The Reg BI Safe Harbor for the Sale of Annuities Could be Mirrored 
through an Analogous Safe Harbor in the Proposal  

We note that the Proposal does not include a safe harbor analogous to the Proposing 
Rule’s 15.75(5) for annuity sales.17 We appreciate that the 15.75(5) safe harbor originates from 
existing safe harbor-like language pre-dating Reg BI, as well as the thoughtfulness with which the 
Division has crafted a scalable safe harbor by including the concept of “comparable standards 
[of care],” which in turn refer to Reg BI and any successor regulations as well as the federal 
investment adviser and Employee Retirement Income Security Act of 1974 (“ERISA”) regimes. For 
purposes of crafting a safe harbor analogous to 15.75(5), we recommend referencing the 
provision directly through the addition of new Section 191-50.104(4), referencing 15.75(5) in the 
context of application to the brokerage industry.  

 We reiterate our request for safe harbor language and would support inclusion of either 
proposed safe harbor approaches outlined above.  

 

II. Alignment to Reg BI Lowers Regulatory Uncertainty and Related Costs to Investors 

 We request that the Division consider more closely aligning the Proposal, both to 
remediate any differences between the Proposal and Reg BI and to reduce any potential 
preemption vulnerabilities18 for the Proposal. For example, 50.104(2)(c) addresses establishing, 
maintaining or enforcing policies and procedures, which aligns with references Reg BI’s policies 
and procedures requirement, though we recommend an explicit reference. We also note that the 
Proposing Rule solely addresses private rights of action with regard to annuity agents, and not 
for the brokerage industry; which conflicts with prevailing federal requirements (see III. below).  

 We also endorse the SIFMA comment letter in connection with the Proposal with regard to 
its request to include the Reg BI use of “retail customer” rather than “retail investor,” as well as its 
discussion on 50.104(3)a(5) and other aspects aligning the Proposal more closely to Reg BI. We 

 
17 Proposing Rule, ch. 15, §75(5) at p. 10.  
18 Longer-term preemption risk could include the Exchange Act and the Securities Act, express preemption issues, 
conflict preemption, the Constitution's Commerce Clause, and ERISA preemption.  
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are always willing to engage with the Division through meetings to provide additional comments 
and expertise on this subject. 

III. The Proposal Should Clarify that No Private Cause of Action is Created or Implied in the 
Proposal’s Section on Best Interest Obligations in the Brokerage Business  

We request that the Proposal explicitly clarify that no private cause of action is created 
as a result of this new rule. We note that the Reg BI Adopting Release explicitly states: “we do 
not believe Regulation Best Interest creates any new private right of action or right of rescission, 
nor do we intend such a result.”19 Furthermore, the Proposing Rule’s section on annuity 
recommendations expressly states:  

Nothing herein shall be construed to create or imply a private cause of action for a 
violation of these rules or to subject a producer to civil liability under the best interest 
standard of care outlined in rule 191—15.75(507B) or under standards governing the 
conduct of a fiduciary or a fiduciary relationship.”20 

We recommend that the Division consider closely adapting the above provision to the 
Proposal as new Section 191-50.104(5), as drafted below: 

Nothing herein shall be construed to create or imply a private cause of action for a 
violation of these rules or to subject a broker-dealer, or its agent, to civil liability under 
the best interest standard of care outlined in rule 191—50.104 or under standards 
governing the conduct of a fiduciary or a fiduciary relationship. 

In addition to the importance of further harmonizing the Proposal with Reg BI and the Proposing 
Rule on annuities, we also note that if the Proposal implicitly created a private right of action, the 
Federal Arbitration Act (the “FAA”) would expressly preempt it as the FAA restricts the 
enforcement of arbitration agreements. 

Conclusion 

Thank you in advance for considering our comments. If you have questions about anything 
in this letter, or if we can be of any further assistance in connection with this rulemaking, please 
feel free to contact me at robin.traxler@financialservices.org or (202) 393-0022. 
  

Respectfully submitted, 

 
Robin Traxler 
Senior Vice President & Deputy General Counsel 

CC: 
Insurance Commissioner Doug Ommen (via email: doug.ommen@iid.iowa.gov) 
Assistant Commissioner for Securities and Regulated Industries Andrew Hartnett (via email: 
andrew.hartnett@iid.iowa.gov) 

 
19 Reg BI Adopting Release at p. 43.  
20 Proposing Rule at p. 3.  


